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Justice Should Not Be Explored
from Prejudice: Design of Conference
and Judgment of Lay Judge Act

Chih-Chiang Wu"

Abstract

The main issue of this article is the design of the conference and
judgment of Lay Judge Act. Legislators combined the merits of Jury
Trial and Lay Judge. At the same time, Legislators adjusted proportion
of judge and lay judge in the conference that increase the difficulty for
judge to persuade lay judge. The fundamental purpose is to practice
deliberative democracy. It is expected that heterogeneous groups with
different values can promote multiple speculations. Moreover, the need
of explaining the reasons of important issues in judgment is to continue
culture of criminal procedure in Taiwan. However, heterogeneous
groups of the conference promote multiple speculations that is not
necessarily. In order to avoid the lack of prerequisite information for
heterogeneous groups cause hinder substantive communication. This
article considers that court should plan and design the conference in
advance. The design promotes the subjectivity of lay judge’s

Judge, Taiwan Taipei District Court; Ph.D. Candidate, College of Law National
Taiwan University.
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participation in order to achieve the purpose of innovating or emerging.
In addition, this article provides suggestions on how to practice fact-

finding and sentencing in the conference.

Keywords: Lay Judge Act, conferende, communication, intersubjectivity,
fact-finding, sentencing
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15 NIGEL R. & MATT P., THE TREATMENT OF PRISONERS UNDER INTERNATIONAL LAW

322 (3rd ed. 2009).

“In September 2013, reaffirming the absolute prohibition in international human
rights law of the execution of persons for crimes committed before they were 18
years of age, the Human Rights Council adopted resolution 24/12 in which it urged
States to ensure that, under their legislation and practice, neither capital punishment
nor life imprisonment were imposed for offences committed by persons under 18.”
See Human Rights Council, Annual report of the United Nations High
Commissioner for Human Rights and reports of the Office of the High
Commissioner and the Secretary-General, para. 58, U.N. Doc. A/HRC/27/23 (30
June 2014).

“26. The Committee is deeply concerned that the law allows children who are 16
and 17 years old to be sentenced to death. 27. The Committee urges the State party
to amend the Criminal Code to explicitly prohibit the sentencing of persons under
18 years of age to the death penalty.” See Committee on the Rights of the Child,
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Concluding observations on the combined second and third periodic reports of Saint
Vincent and the Grenadines, paras. 26-27, U.N. Doc. CRC/C/VCT/CO/2-3 (13
March 2017).
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e nb : https://lis.ly.gov.tw/lglawc/lawsingle?005FOCCFE4BA00000000000000000
5A00000000CFFFFFD”"04536094010700"0017D001001 ( £ t2 i f¢ p #F : 2020
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Elaine E. Sutherland, The Child’s Right to Life, Survival and Development:
Evolution and Progress, 26 STELL. L. Rev. 272, 280 (2015).

18

19

-45-



EEKBNETLE o %647 2021&3%

SLEERER A AL AR e ORI By B PR ST 3 SR HEE 2

BEHFAES - SBAL KR & SRR E A &EE
B RANBREZA 46 - BHMOABZ S > W EE(RE - H
oo JRFERIGREE - FTA R EA M EZRE - 18 KBS R E R
ST T2 RER T - 1SR Az B0E A BE 4 T S2 A 7T B 1R
BN B2 A TRIE ~ 5052 807 Rt & ] F20 -

S B AR A fE 2 O E A R EREAHIIR A - EEEANAE
R N B R R — o FEREF ALY E HE— K R 6k A da i
BR[E] NG 2R ZE 1R I ~ SRS EE LH R B i A DA S R 12k Sl B
FREMEALY By 53R ALY VUIE — SR AT - DAME s B B i F
DNEIFTA RS N HA A ERV R AT — © FEREF]ALIE6MRIASC
FE © T @QBURF A ER A ER Stk - GEEIESR R AT
REWECRLE A R - ) AR RE 2 Edn i 2 HL i FL ZE M
FIAIRRAS - W15 13 TERE A1 oA e B 88 L I Sy 7 (R 10 P EL LA A A7
Rk HERS -

OREFHEEERzEmE

AeanfEe— B4, AYRER] (inherent right) o $2 5 2 HEF]
NYEORBLEME - VB R ER A HR  EdaifE - (KB
Ba B AEEHEZEE (Human Rights Committee ) FE/AEIAL 56
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20 i F272

21 Manfred Nowak, Article 6: The Right to Life, Survival and Development, in A
COMMENTARY ON THE UNITED NATIONS CONVENTION ON THE RIGHTS OF THE CHILD
1,1 (André Alen et al. eds., 2005).
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Committee on the Rights of the Child, General Comment No. 6, para. 5, U.N. Doc.
CRC/GC/2005/6 (1 September 2005).

Committee on the Rights of the Child, Concluding observations on the combined
fifth and sixth periodic reports of Ecuador, paras. 18, 33, U.N. Doc.
CRC/C/ECU/CO/5-6 (26 October 2017); Committee on the Rights of the Child,
General Comment No. 15, U.N. Doc. CRC/C/GC/15 (17 April 2013).
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26 pgiars T49 -

27 Committee on the Rights of the Child, Treaty-Specific Guidelines Regarding the
Form and Content of Periodic Reports to Be Submitted by States Parties under
Article 44, Paragraph 1 (b), of the Convention on the Rights of the Child, para. 40,
U.N. Doc. CRC/C/58 (20 November 1996).

28 Nowak » 3121 F 47

29 Committee on the Rights of the Child, Report on the Thirty-Fifth Session, paras.
132-133, U.N. Doc. CRC/C/137 (11 May 2004).

30 United Nations International ~Children’s Emergency Fund (UNICEF),
Implementation Handbook for the Convention on the Rights of the Child 93 (3rd ed.
2007).
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33 United Nations Human Rights Office of the High Commissioner (OHCHR),
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43 Human Rights Committee, General Comment No. 36 (2018) on Article 6 of the
International Covenant on Civil and Political Rights, on the right to life, 30 October
2018.

= % “In all cases involving the application of the death penalty, the personal
circumstances of the offender and the particular circumstances of the offence,
including its specific attenuating elements must be considered by the sentencing
court. Hence, mandatory death sentences that leave domestic courts with no
discretion on whether or not to designate the offence as a crime entailing the death
penalty, and on whether or not to issue the death sentence in the particular
circumstances of the offender, are arbitrary in nature. The availability of a right to
seek pardon or commutation on the basis of the special circumstances of the case or
the accused is not an adequate substitute for the need for judicial discretion in the
application of the death penalty.”

44

-56-



* RN

-4

2 TR ANMEANEHSE) - ERIDIEIT RV R 5 & 5 A R I
FEAT R NSEFIE » IR ABIAKESRELE T RE , HE L
MEZER - 52 BMESR i E B IS s E AR 2 BT & BAT
SHEECERIETE » NABUAKINIAREE L > 5R & 28 0] DLUEAS 2 0
IHERIEH > ERTSAT R AEABEREEZTAEABALFTE
WY Bl R M RRE S A — ENRE A 2 - IRTERESE—F
Bt NABUAKINRES | > BISERIIVREE - T H(EIE - HEY
EG 7 BEZAINE £ M EwmE

EFE NG FRHEERTHA S 27210 55 1 & H A MU B & 58
F SET B HASE T 2 VA E T S R PR E B 43 Z INE ST (2B
SCEAGER) 2 IEEamiEsitht - Rl > BENERE > I IEMEE -
FEREE AMBEREIE 2 I0E > KRENZEmESHEENA
ERCLL THRRE B Ay o 2 TLES 2 TE I R PR 4 A S8 R S A AR A
Mo EEE AR T Eim L T AN AR R T g R E
ERENHEN > BUAHEHEZHAMDRSHEB 2 ER ﬁﬁﬁBﬁ
5 AT - MNREFIEE R AEZR > §HEEE
MR EHETE - FHCARN DREERY @a%xslsxﬁé\fﬁﬁﬂzi
MIEFEE ~ ERGAEEEEMN 2 HEME - INERSIEE (3E
i~ SEHAGERDD - FISHER = @RI e - BRE A FERAIES - 5

BB r AR R TR ke RERBY o AR RY RS H
i%i‘i)"‘“] o;glgzg»-_;g7 ﬂt—ﬁ’g@_,&l[—r"ﬁ_ﬁpijoJ

O FomE o A hA Ak E s TREMBR PR RAE HFE K
<k # s 0 1178 5 2010107 > 54 ¢

MR N 1 RS R AR T R R % e et
HifrpmEm m&i Résh 4t pindme § 0232
%’ mREeEs [$=% 2% 2%]) »2002& > F1-16; thdim 5 A2)5% & B

G () 0 2006 %3755 0 T 761 PHareE o P R T RS A 0 £ R

%;ﬁ; » 35468 > 2006117 > F 322 ; W@ T yﬂq;‘zutmﬁv o 2012
E 0 FT5; AR KE Ao MEBRERSTE R 2 L E
# > 1998&57 > ?14 15 -

B emTE ki REMBRIEEET L% 0 P AEF H 2119738 k2
Fed| g wm AL MEMER 2 ERTEFME S kP AR E 01996

o57o



EEKBNETLE o %647 2021&3%

—J7H - $20194E5 A HHERTRIESE 27216 » TR EATE 552721k
ZHEAHAT RS > BN EIREHE R DU & E S El
fi& 1E e s . i LR B8 8 3R 2 V25 T8 TR B R A SE TR B i A R 2
SR R EIIE RN E 02— o BEANE R AV IR
"BRIE L faRF > ERE EIE MR SCHE AR I DU e R 0 ]
DIE - BEDIERE B 3 U T BIE ASE] ~ e AE T I 3 21 P8 15
RSN o REE AT A > 2L DURFE M E 5 57 > A dnie B AR M SR
B ES > (F Ry — N EE R & 2 S M S I MR A SR w5 2 A
ﬁESZ o
Beoh > FE B REKESRAES T ELFTHRAERS - €57

& "2,}_5"};‘21"4']‘%*&@ ge MEBMERTERRE BELR 22T L
2B r2 > %0 P ﬂ‘ﬁma o0 ot e =k > gyl o http//www.courts.go.jp/
app/files/hanrei_jp/807/051807_hanrei.pdf (& s f p # : 202077 1p ) ;
M HmEBEEE RN T L Lo B TR ) LE BT 2
¥k 3IF— i X716F > 2014F97 > F62-67; Likded F > #{ip x(Ih
H6M+%#®X6* P iR I TR o ERT LT LT — Flv #
Fl* 3+~ %%> % »48F »2014#1" » 7.134-136; =2 & » Ef@,%&iz{_ﬂ%
e ToToTs E@&iﬂ%iﬁi%i’kiﬁi » 302% » 2005
£11° ’F'?].SO:?]"'&F{?&’gVJ/zPE’b’#: F X 3 }},'WEJ I E 0 PR
B %% > 108# - 2011#10”" » 7 96-104 -

49 mhjg+ﬂb‘ig Ttk REAME o PR LK e HAT

BN

50 F&%ggi MBpopmRIAeREN > LaF ARGEY FEa BEE
23 kT ’r:*‘!,z«r;"'lﬁhai:‘ﬁ—‘A—ﬂ%*&*ﬂt:&iwtiﬂﬁ%ﬁ—ﬁéi
SIS I,-Fﬁ\”l FEW2T REEM2$ ER - P2 HFLLB
",—3‘}’1:"; ﬁﬂﬁxﬂ,fﬂ_;—iﬁﬁfu%7}'§|§’ﬂ]i‘ﬁ?ﬁ;/{?ﬁjgi\ﬁ;"S? H A
)Uf—r’ﬁ—?;qff;)/ ":"i'%A:F’r' X

1R

T J#ﬁléanvéﬂn 2,38 d WP > FR I GERIN L FERE

WA FNE R 27215 8722 d > Fe g https://mojlaw.moj.gov.tw/LawContent

Reason.aspx?LSID=FL001424&LawN0o=272 (& i&Ffp # : 2020&7" 1p ) -

51 i@m’&ﬁ”ﬁ’*“%ﬁﬁfjjimﬁ LB o gz N EBmag b

A’g,mmﬁ SHFIRTIEAF I TR A BRI AFEG FR
LR M éﬂ+&*ﬂo

> Kéﬂ?uﬁﬁ4%h&1w%?&32

B - AT LA TS IFS

Bz e E AT FRE AL RE R E R

MEMRpE 2 FTE b
ﬂj flz e Farf TR 2 LG
SURER IR s i



SRR S A

HIEF AN RRA: an i Z ORIFAE - WA & 28 A] DUHE S A% = 5/ Bl
TEHFIRR ST 2 s I E208 5 A B 1054 & _E a5 345 ==
FI CTRE T345RAR ) ¢ T SR S e F 6
P QRARZIFELER2Z 2 G- FORNBEER T L AK
BRE 2L FEFR g ﬂﬁ“%f@kmxaﬁﬁi@%ii@
B T EERATAREEIZA GEFE ML YR E R
*71$ﬁ% RO L AT 2 R TR N E R Sk
Bpigfp R AMRTTT N PELP o FRIFHRE
ém% (73 fPeat 2 2155 ) o RFR LR G
E2 gt BpEhia 2l RERR AR 0 S OB L

FIN
»y

—
<

b (el
oL ‘E

\\7 -ﬁ-

I
— C.J

S
o

=i
=

Pl > I & o kS| 5% 61 % 278 1 {f"—}%@; 2o R OGEE S R
ELRABPRFE AL RPREH R QLSS E S o R
Ja7t 223 ) FEHRER T BH RS A BUASY B 62T T BRI E R

TRAT o RS PISERI(EZE Z T EREEH | REEZ SN » AR AT REN K S E A
HMEER 7y - JRERRLAIE ~ BHEfEHE > EE TR ENRE R RE
& AUt {E S E AT e E SRR ERA > IR HEIUFE
HREHRE > AR REENAFE —ERE 9 ST -

e LA EHYET R > PP AT DU - 22 75 ZR ST T 28 7 dik ) R A e
A SR RE A A & A a2 OR R s e 5 5B F) 2 B > B A R R Y
i N EIPE AN 2 FEARREE » BERIEASEEINE AT - RE
R AR an i 2 PRI RREEE R RS > MBERNRERE
B R AL A e R SR E A S AR R B A e Ay B o [
Fr— (B & SR EAY A FERE LA ETAY IS > JyRI[E 5 > SR EERER] A4y
rEAEREAEN REREN oA ZWHE - WH > BURES
73 R SR ERIRI R IE M —45 1| - TR ASEA AT

M2 ZE B A P R B AR H AT R a0t T %

>3 PAAB R ERI06E R P £ P34T 2k o £ AR B2 12106k

é FFFLAGIE AL gk oo

FE““ﬁ

o59o



EEKBNETLE o %647 2021&3%

FALG ip A K B R g B e B A2 - fEeee
INERAGFRAKMT R  RBRREAFEI PR T

shetr— o ETlR RS BT o pERTF L IR T RER | Sk o JRE
AR BUA Y a5 > JREN > BIMEATEEET B E AR E R0
u@ﬁﬁﬁﬁgﬁfﬂ R R 01T BT R NME R HIE IR EH &1

EABANREMABRHERE —ENREEHE T Z - BREZ

QtZK#FZ<E§§[535%ﬁ§$ﬂ/\37$4ﬂ§§4ﬁﬂ’ e AR 24 e 88 8 A 1 7%

iﬁaaZﬁﬁs TIGET R EARZIET ) 0 EUVE TTREHIEIER 0 &
B e AR Ry A L BB D E RIUSER S 2 Z T A A 0 BT H
SETIsE L N Bt I S E R E T E AT - N ELL R D FE BIUSEE
RZOERGREIROR o L S — ETHR 2 WORE - AR 0 A SGR
B IWEEEE > WEEEFEHRETASNSEHBRERE > &N
NBUAKINZERE R G EEI R E R Z BT —f@ X > MRk
ANEIE R A ATHE369F — M1 B R 3TE R 5 DU IR F H S st it
BRI 2 Rt R BETRE R Z FEIT AR AR SE
T bR IR T R ReE , o BU B R —F AR
Rl AR ENHE A A EBE R RE T L — B0 FAERE
RSyt - REVERE - MEAMIUGEEHIRE > ANEZE
TRNERTNTEEZRMABEENEETRENEZ SR - WHRK

54 1o s B i2al05# B 5 b3 BIS6TEA|E 2 T2 @ F s ERIRE
B (e ) B S r E o R O R
HBIORONFEAESF IR Y TAPHFEEL A2 % > 2 @A,y
A e ST L ERAFEA 2 Faé %2 ;ﬁﬂf o TH&HE A 2
By oo EAEEALR EARMRE T T u31&¢4ﬁaxﬁ~@
L’ﬁﬁi%?ﬁélwib“WFWif“ AR AR - fhE A
ERo RSBl 8o Ble' *jﬁ@r*ﬂﬂfr;%ff;ﬁ—?ﬂ'l(:s;&'?r?

) 2 iE o om pFHFAEL T &m*wﬂ=ﬂ7¢PF“Aﬁiszﬁ€ﬂ
ﬁi%?‘f%*ﬂiﬁ | (ip > 2]) 22 R wiF ik £ B
?%F*‘“ 2%k F I e AR R R féw@gﬁ?ﬂf

ii“’dll BT o 72, Ay e T lékﬁﬁwﬁui“?‘itg y R AREIER
oz T &gt ’ﬁ?hrik\ﬁ;—l—g o A THSEEAZ N GF

WiEEE 2 TRBERE | > a2zt T LriEl

-60-



e
5
=
NT
()

=

(w

T
~D

X

-4

* b %23

R S IRAERIE T PEBUERE T L 2B - A w5 6 % =R
sCEME L MEAE &R o KR E ML ES B IR E TR
oy Z BHFHERZERE -

F A6 345 FIAFr e HEY > [F Rie E RESRDEZ s - &
ALIRIF O Z B AR E R TR [F] > (2R TR IAH & i A R E At A2
Ntk - e GH B HMIUTENEE > MIE R ZUIRE R R HE D
o BI—RIEIEI » ML RTAT > 2275 AR S0 T E 3 R il 5 B RE A
NOZBERAERGRE > WilE NMELYARBRIEREIIER FHET
B RS E > A TR B SE G SR o TS AR A By i £
AR~ TIEREIEZ RS - STERRN - R AE BN ALY
ZTER P B FHHA BB FTEL

FER > NEEREZEG UL mES G A7 3T FEI10A
S F R 5B RE A A Y B R B R AT M SR AV BT A R - A
ELEFEAT > REEN AL a2 RIEARE & 2R T AR H]
i ol B {1 ZE 0 2 B ) (ST IIGE ] ) 2 FIR B i aw At - FRA e
B ATEAR #E1R > FAMTAEESER E@ﬂi%ﬂ“z’ﬂﬂ’ﬂﬁfﬂqj  HE

A= i 18 5 R P 95 10 B DR I35 02 R 7] B R 38 %5 Y R 1 HL I 2 A U
= FHIGMEERIOREE - tatE o BUSE T A M S B A SR AR ]

55 AR s S R103E R RS FURAT 2L (A T 2OF 23
AOoBRPRFSI KT RDEYEEFESIE PR KA P
BERE DG PR AR R AR EEERT I LN %
o Bt mRF R B o BRF SRIE > R 2 R
& AR AR AP o AL RBBERTE ﬁ?go7géﬁ¢
WREFFEZFLEREY » EBYL ARRLEETER B2 R 18
2= ’%%5}3& BpEARF AL p PRl R
FooRZ o Faogsatat s Fa PT AR RFLEXEF O fF AN
RO TR o AR E YRR B2 1 TR e
e o Aup A2 A FRBRENGED RN B LD EARE R

Ao Fla A LB R TR T i A o

o61o



EEKBNETLE o %647 2021&3%

BEAEMEFEFN > EILIE S AR BATE R I0E &R 40§y =
(BREW S HFRICM ) J9/E —[E5 0 BRE IIE & SCH PRI 5
B E AL - BN ST ORI HESS [ BERR L — AR i i
ZAEDUT > B EHISE — R IR B B A 2 & o PR — B R e A
KRILGAATER WA BEADEAS 3 R EERNEME (2
SERD) > PORASEE BRI B B E R A iR R K IEE T -

RECAR P R ESE I ER > B4 FE N e f& 8 i F AR 1l 42 B e B A
M AR S RE AN ESR > SEETEEREEE T
SERIAER —(EEEESBE > 8> AFE ZFREXCHSEH -
A RAA R SE I Z Fliw > Poff AR & R (s R S EREA A &Y It
—NZE o B EAMSEHFR - JCHER A B Bt R E A
fEttamal - HYHER AR RIDARIRIIR Z e o AR Ry o RE A AL
ZINFRFLZESEHERAIR - bk TS A R EEM A Z5N > Hdr o
THIZE - DREZ S, > HEEBRBREREZS ROt RE
— RSN EE PR SR B R T -

56 gk 22 AFNREHIARLFEES hE R 20 H Y £ pd e
LR R EREY R 2T LR 2R IRET D RETE
W - B fqb.l H A > g n o https://www.upmedia.mg/news_info.php?
SerialNo=47323 (& iflfo p # 1 202077 1p ) ;M2 8 > ;é%‘—g— B Rt
FHerRenEnlE D T ARG b0 gl https://www.taedp.org.tw/story/
3136 (B f5fIF P 4 : 202027 1p ) -

-62-



25 3Rk

— \ XS

TIEFE > WL Z B EFRR © DWW AEEEEBIE B3 - 2 RTESE R
&% 455 2HH > EH687-754 > 20164F6H -

TEET  SEHEMNERNZEE - 88 AZME > 3471 - H75-118 »
201847H -

FRUIE > A& EsR (B > 20064E (T80 » 248 - BT -

MEE(R > N REBUGRE B R ALUER LA 2 AREEEE © fesi& D
AT MBI Z &R Rt > BEIAFE T > 61540 - H125-168 > 20154
8H -

MREELE - 2013 I ERE P AR R E R © (LRI ARE LN ELAEHYEUES
g > 2 RAEEwEL » 436G R > H1265-1298 » 2014411H -

MiEEEe ~ BRIT L~ BSREE > BIEE L - R © REEMNANBENE
bzt &y i BL& SRS - H BUASERESE - 24007 » H113-129 » 2015
F5H -

RiEE > " ARBEBUGRENEIIR ALY, B TR - 1 g BB REFEIRE
N FERBIE AR SR S TEUABTE A 25t - 2RESEwmE
A3HA%F ] > E839-909 » 20144F11H -

mER - ZfR o REEANARRES > 20164 - 210 EAEFE
HERFEE -

AFEF o BRIE ¢ BOHEAL R EFE AR ERB IR - Bkt - |
INBBER SR CEREZE R > HIAEBEAREwCE

FEBZHEEER [F26 MEZw] > H1-16 > 20024 » =
b 2k e

AT R EARMA S E IR P FFEA - H EASMEE - 37 - H
14-15 > 19984F5H -

sTEZ > BISCAR B EIE - ST E R BT8R - 2REE
i 0 A6HANS T > EH1257-1330 5 20174E11H -

BRIGEL - B AREAERBUARE Z A © DU IR & 26 TR SE ) By
B > FFF(L > 40434 - E311-359 » 20154F1H -

o63o



EEKBNETLE o %647 2021&3%

FORES o A Rl AR ORRE - TAREEE IR ) 1ESL - B R AR
o BOKEE Y 0 1178 > H1-61 > 20104£104 -

et - T ARBEBUSHENBIRAY ) BIRNA 228 EeERbEsEm
MHEBHIAZ R - 2RESEmE > 43R > H911-956 » 2014411
H -

ZEE 0 SMEIRAREERY AP RO > A RETRREE S b R 5L
20164F -

HAEE - HERE THIRERKF - EARASE W 0 356 0 H291-
329 > 20064£11H -

S - AR © TAREREIE ) KPR - A AR E - 108
HH > H96-104 > 2011410H -

#BEAP o HEZ b Bl > 20124 > ZJ0 @ Tk -

HHEE - 3 "B TTREYE ) RSB EIHE LB EBUEML ¢ [EirEE
BE1024F 2 o 55 17057 H R B 1054F [ B [ 5~ 55 98457 I 7 Jsi s
EACKEAE G > 105] - [H133-186 - 20184E3H -

A (8 > EFAT AR BISE M R 2 A B HR - 2EEE > 1787
HH > H5-21 > 20134FE7H -

— -~ HXE S

WARET - BEHARICB T 2T HBOLE -HAEREICNT 55
DOMEMRELEL T—  EHFEZTKFmE 485 > H123-
139 > 20144F1H -

(WHFES] > "TREE, CEEKREN  EF eI — @ET6S  H
62-67 » 20144F9H -

WINREE  HUERESIREL TEOTOVE ) —MUEKREIIHEES
HIR > SRR > 3025 > EH71-80 5 20054111 -

= BXE5

Nowak, Manfred. (2005), Article 6: The Right to Life, Survival and
Development. In: A. Alen, J. Vande Lanotte, E. Verhellen, F. Ang, E.
Berghamans & M Verheyde eds., A COMMENTARY ON THE UNITED

-64-



Ao r1Rgs f 2 _
. g

-4

NATIONS CONVENTION ON THE RIGHTS OF THE CHILD, pp. 1-49, Dordrecht,

Netherlands: Martinus Nijhoff Publishers.
R. Nigel & P. Matt (3rd ed. 2009), THE TREATMENT OF PRISONERS UNDER

INTERNATIONAL LAW. Oxford, England: Oxford University Press.
Sutherland, Elaine E. (2015), The Child’s Right to Life, Survival and
Development: Evolution and Progress, 26 STELL. L. REv. 272-294.

0650



EEKBNETLE o %647 2021&3%

Killing in the Name of Children?:
A CRC Viewpoint of the Case of
Li Hung-chi

Tzu-Wei Lin"

Abstract

Under the shadow of multiple child homicides and the public’s
growing appetite for severe penalties, the Convention on the Rights of
the Child (CRC) has become a central argument not only for
proponents of mandatory death penalty for child homicide but also for
Courts’ decisions to impose death penalties in such cases. The case of
Li Hung-chi is one of them. However, under the CRC regime, State
Parties’ obligation to protect the child’s right to life calls for preventive
measures from the front end. The criminal sentencing of the perpetrator
in a child homicide is an unrelated issue in this respect. Moreover, the
imposition of death penalty can never be justified through the Child’s
Right to Life rationale, as it would contradict the purpose of the
Covenant of Civil and Political Rights (ICCPR), a document that
envisions an irrevocable path towards complete eradication of the death
penalty. The contradiction cannot survive the standpoint of consistent
and coherent interpretation. Furthermore, the imposition of harsher
penalties or even death penalty on account of the victim being a child
finds no justification in theories of criminal law. This Commentary

Legal Director, Taiwan Alliance to End the Death Penalty (TAEDP); Ph.D.
Candidate, College of Law, National Chengchi University.
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argues that the opinion of the Court in the Case of Li Hung-chi is
problematic in two ways: it misconstrues the obligation imposed by the
CRC and harbors false hope that resorting to harsher penalties would
bring about adequate protection of the Child’s Right to Life.

Keywords: Convention on the Rights of the Child (CRC), Act to
Implement the Convention on the Rights of the Child, child’s
right to life, death penalty, sentencing
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A Study on the Identification of
Occupational Diseases and Related
Legal Issues

Wan-Ning Hsu"

Abstract

The identification of occupational diseases in Taiwan is mainly
based on the occupational diseases list for Labor Insurance Act.
However, because the list does not have general clauses, in the past,
diseases that were not listed were often difficult to get occupational
accident insurance benefits. Although this situation has been improved
with the formulation of Articles 20, 21, and 21-1 of the Regulations of
the Examination of Injuries and Diseases Resulting from the
Performance of Duties by the Insured Persons of the Labor Insurance
Program, there are still many complicated and difficult problems in the
relationship among the identification of occupational diseases, the
employer’s responsibility for compensation in the Labor Standards Act,
and the liability for damages in the civil law.

This study hopes that based on the current labor insurance
regulations for the identification of occupational diseases, especially
through the identification results of the Committee of Identification of
Occupational Diseases, to explore the relationship between the
occupational disease identification results and the employer’s

Professor, College of Law, National Taiwan University.
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compensation responsibility and liability, and to discuss the issue of
extinctive prescription in order to provide some reference for future
practical operations.

Keywords: occupational diseases, occupational diseases list, the
Regulations of the Examination of Injuries and Diseases
Resulting from the Performance of Duties by the Insured
Persons of the Labor Insurance Program, occupational
accident insurance, the Committee of Identification of
Occupational Diseases
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Review of the History of Talwanese
Bankruptcy Law

Shu-Ru Wu*

Abstract

Taiwan’s current Bankruptcy Law has been promulgated and
implemented since 1935. The law is mainly formulated with reference
to Western laws and is considered as a modern law. However, the
Bankruptcy Law of 1935 is not the first bankruptcy act in Taiwan.
Numerous literatures show that the first bankruptcy law was from the
Qing Dynasty. Nevertheless, it is apparently questionable, since Taiwan
was under Japanese rule at the time and the bankruptcy law of the Qing
dynasty should not come into force in Taiwan. In other words, the
history of bankruptcy law under Japanese rule has apparently been
ignored. To fill this historical gap, this article first presents the legal
source of bankruptcy law not only under Japanese rule but also that of
the Qing Daynastie and in the Republic of China. Besides, this article
concurrently describe the development of bankruptcy law after the
Second World War til today in Taiwan.

The purpose of this article to outline the comprehensive history of
bankruptcy law in Taiwan. The main goal of legal historical research is
to find out why today’s laws look like this and what influences have

Assistant Professor, Department of Law, Chinese Culture University; e-mail:
rechtswissenschaft@hotmail.com.
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been consumed on today’s laws. Looking back at past bankruptcy rights,
it helps to figure out the possible shortcoming of the current bankruptcy
system.

Keywords: Taiwan studies, legal reception, Bankruptcy Law from the
Qing Dynasty, Customary Law, Discharge, The Taiwanese
Law of Consumer Bankruptcy Proceedings, Bankruptcy Law
Reform
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